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Our ask:

Please copatron and vote for Rep. Glenn Davis’s (R-Virginia Beach) bill HB 249,
“Virginia Telecommunications Initiative; eligibility.””*

Purpose of bill:

This bill will direct the Department of Housing and Community Development to amend
the current criteria for Virginia Telecommunications Initiative (VATI) grants to reflect the U.S.
Treasury Department’s guidelines for the 2021 American Rescue Plan Act. The adoption of these
guidelines will ensure that:

1) VATI funds are accessible to urban areas seeking to bridge their digital divide;

2) publicly owned internet providers are not excluded from consideration;

3) projects funded by these public monies will be invested in future-proof
telecommunications technology.

Background:

In the last several years, Virginia has made tremendous progress on ensuring universal
access to broadband internet for all residents and businesses in the Commonwealth. Indeed, under
the latest set of grants announced by Governor Northam’s office, we are poised to have a 90%
coverage rate.?

While this is a laudable feat of public policy, these triumphant announcements about the
vast increase in broadband coverage in the state elide lingering problems in actual connectivity.
Suffice it to say, just because broadband internet service is available in an area does not mean that
every household can afford said service.® Relatedly, expanding coverage to previously underserved
and unserved areas often does not mean that competition among providers has increased there — a
major factor in the relative cost of a subscription and quality of service.*

The fact that coverage does not equal actual service has long been on display in urban areas
like Arlington, where — despite robust coverage according to FCC maps — an estimated 16% of
households do not have internet access at home.® These significant service gaps forced Arlington
County and Arlington Public Schools to undertake a number of emergency measures at the start
of the pandemic to ensure all students had a home connection in order to participate in online
learning. One of these measures was to use $500,000 of the County’s allotted CARES Act money
to pay for Comcast’s Internet Essentials service for as many households as they could get signed
up.® These efforts were commendable, but amounted to no more than a band-aid, with many
students from poorer households still experiencing connectivity issues throughout the year.” Urban
localities, many of which already have robust public telecommunications resources, must be able
to undertake digital equity projects that finally solve these issues and should be eligible to receive
the federal money that is explicitly dedicated for these purposes.

The criteria currently used for the dispersal of Virginia Telecommunications Initiative
grants are highly restrictive. With the exception of a time-limited pilot project (with a cap on the
amount of funds that can be received), applicants must have a private partner, the resulting



infrastructure funded with public money can only be privately owned, the resulting speeds need
be only 25 mbps down and 3 mbps up, and projects cannot encroach on the service territory of
incumbent providers (with the latter able to contest projects based on non-publicly available data,
due to the absence of reliable state and federal broadband maps).®

Adopting the U.S. Treasury Department’s guidelines for broadband infrastructure projects
under the State & Local Fiscal Recovery Funds of the American Rescue Plan Act would address
these problems. The Treasury’s Final Rule for use of these funds provides localities the ability to
determine whether certain areas are receiving adequate service, encourages the deployment of
fiber-to-the-home infrastructure (described as future-proof), and stipulates that not-for-profit
entities be privileged for use of these funds.®
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APPENDIX - FINAL TREASURY RULE BREAKDOWN
Treasury Simplifies, Improves Rules for Rescue Plan Aid for Broadband Networks

13 January 2022
Christopher Mitchell
Community Networks

Communities across the United States got an unexpected gift from the Biden Administration last
week in the form of additional flexibility to use Rescue Plan funds for needed broadband
investments, particularly those focused on low-income neighborhoods in urban areas.

When Congress developed and passed the American Rescue Plan Act, it tasked the Treasury
Department with writing the rules for some key programs, including the State & Local Fiscal
Recovery Funds (SLFRF). That program is distributing $350 billion to local and state
governments, which can use it for a variety of purposes that include broadband infrastructure and
digital inclusion efforts.

Treasury released an Interim Final Rule in May, 2021, detailing how local governments would be
allowed to invest in broadband. | promptly freaked out, at the restrictions and complications that |
(and others) feared would result in local governments backing away from needed broadband
investments due to fears of being out of compliance with the rule.

After we worked with numerous local leaders and the National League of Cities to explain the
problems we saw in the proposed rule, Treasury released updated guidance in the form of a Q&A
document to explain how local governments would be able to build and partner for needed
networks.

Given the many challenges the Biden Administration has had to deal with, we did not expect
significant new changes to the Rescue Plan rules around the SLFRF. But after many months of
deliberations, the Treasury Department has resolved all of the concerns that we identified as areas
of concern in May.

As we explain below, local governments have wide latitude to use SLFRF funds for a variety of
needed broadband infrastructure investments, especially to resolve affordability challenges.

Summary and TL;DR



The rest of this post will cover some key points in the Final Rule with references to the text in the
hopes that it will help communities better understand their options and share key passages with
their advisers and attorneys.

The SLFRF Final Rule weighs in at just under 500 pages and comes with an overview. The
overview focuses on broadband on pages 39-40 and includes this summary toward the beginning:

Recipients may fund high-speed broadband infrastructure in areas of need that the recipient
identifies, such as areas without access to adequate speeds, affordable options, or where
connections are inconsistent or unreliable; completed projects must participate in a low-
income subsidy program.

The relevant broadband infrastructure sections of the final rule are on pages 260-264 and 294-313.
Pages 85-90 focus on digital inclusion, which is relevant and overlapping depending on
community plans.

In general, the SLFRF has simplified the rulesto give more flexibility to state and local
governments (across all of the eligible uses, not just broadband infrastructure). The original rule
focused on areas lacking reliable 25/3 Mbps service - with a big focus on the word “reliable.” But
there is no mention of 25/3 in the Final Rule.

Public Law 117-2
117th Congress
An Act

To provide for reconciliation pursuant to title IT of S. Con. Res, 5.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “American Rescue Plan Act
of 2021".

Local governments do still have to make a determination that they are building the network to
solve one of the problems that SLFRF uses as a trigger to allow broadband infrastructure
investments, but they do not have to get approval from Treasury or any other entity. More detail
below, but the triggers include lack of access to a reliable 100/100 connection or lack of access to
affordable broadband service.

Any network built with SLFRF must be designed to deliver 100 Mbps download and upload, with
the ability to do only 100/20 Mbps in some situations. That is the same as in the Interim Final Rule
but now networks must also support the Affordable Connectivity Program (ACP) for as long as
the program exists.

Quialifying to Use SLFRF for Broadband Infrastructure

Treasury set the tone for the revisions by noting on page 261.:



Treasury recognizes that there may be a need for improvements to broadband beyond those
households and businesses with limited existing service as defined in the interim final rule.

This was a primary concern we heard from cities back in May - that the focus on
served/unserved/underserved based on available broadband speeds did not adequately address the
problems they faced, even with a strong caveat about reliability.

Cities may have 100 percent high-speed cable coverage but still have neighborhoods where many
people are not able to access a broadband Internet connection due to challenges common to
impoverished households. Treasury listened to these comments and adjusted the Rule (page 302 -
emphasis added):

The final rule expands eligible areas for investment by requiring recipients to invest in
projects designed to provide service to households and businesses with an identified need
for additional broadband infrastructure investment. Recipients have flexibility to
identify a need for additional broadband infrastructure investment: examples of need
include lack of access to a connection that reliably meets or exceeds symmetrical 100 Mbps
download and upload speeds, lack of affordable access to broadband service, or lack of
reliable broadband service. Recipients are encouraged to prioritize projects that are
designed to provide service to locations not currently served by a wireline connection that
reliably delivers at least 100 Mbps of download speed and 20 Mbps of upload speed, as
many commenters indicated that those without such service constitute hard-to-reach areas
in need of subsidized broadband deployment.

Local governments need to identify areas where at least some households lack high-speed
services, or lack affordable access, or lack reliable broadband Internet service. As Treasury has
made very clear, not every housing unit served by a network has to meet this condition (pages 302-
303 emphasis added):

Households and businesses with an identified need for additional broadband infrastructure
investment do not have to be the only ones in the service area served by an eligible
broadband infrastructure project. Indeed, serving these households and businesses may
require a holistic approach that provides service to a wider area, for example, in order to
make ongoing service of certain households or businesses within the service area
economical.

We believe that a good source of data that can demonstrate an affordability or other problem that
justifies broadband investment is where schools have sent mobile wireless hotspots home with
students. This is a data set that nearly every school district should already have.

How to Prove an Area Qualifies
Even though local governments do not have to get approval for their determination that an area

qualifies for this SLFRF expenditure, Treasury provides guidance for what evidence municipalities
should consider in making the determination (page 303):



Consistent with further guidance issued by Treasury, in determining areas for investment,
recipients may choose to consider any available data, including but not limited to
documentation of existing broadband internet service performance, federal and/or state
collected broadband data, user speed test results, interviews with community members and
business owners, reports from community organizations, and any other information they
deem relevant.

And if that was not sufficiently clear, Treasury goes above and beyond to be very clear that cities
should not be bullied by the occasional intimidating ISP or some other opponent of more
broadband investment (page 303 still):

In addition, recipients may consider the actual experience of current broadband customers
when making their determinations; whether there is a provider serving the area that
advertises or otherwise claims to offer broadband at a given speed is not dispositive.

This is a tremendously flexible framework. The federal government is giving local governments
millions of dollars and trusting them to make wise investments that focus on the most vulnerable
residents that are being left out of the opportunities the Internet offers. Some 17 states still limit
local Internet choice by interfering with community authority to build a network or partner with
an ISP. But everywhere else, communities have no one else to blame if they do not seize this
historic opportunity.

Low-Cost Requirements and Encouraged Practices

Treasury adopted stronger requirements to ensure that the public dollars spent on these networks
results in networks that are more accessible by all, including those living in poverty (page 308):

In response to many commenters that highlighted the importance of affordability in providing
meaningful access to necessary broadband infrastructure, the final rule provides additional
requirements to address the affordability needs of low-income consumers in accessing
broadband networks funded by SLFRF. Recipients must require the service provider for a
completed broadband infrastructure investment project that provides service to households to:
e Participate in the Federal Communications Commission’s (FCC) Affordable
Connectivity Program (ACP); or
e Otherwise provide access to a broad-based affordability program to low-income
consumers in the proposed service area of the broadband infrastructure that
provides benefits to households commensurate with those provided under the ACP.

Though it isn’t required, Treasury recognizes the importance of a low-cost, high-quality tier of
service, and spells out key parts of it (page 309, emphasis added):

Additionally, recipients are encouraged to require that services provided by a broadband
infrastructure project include at least one low-cost option offered without data usage
caps at speeds that are sufficient for a household with multiple users to simultaneously
telework and engage in remote learning. Treasury will require recipients to report speed,
pricing, and any data allowance information as part of their mandatory reporting to
Treasury.


https://muninetworks.org/content/seventeen-states-preempt-municipal-broadband
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Other Bits of Interest

The Treasury Department uses OECD data as supporting evidence that the United States has a
problem with affordable broadband Internet access on page 87:

However, even in areas where broadband infrastructure exists, broadband access may be
out of reach for millions of Americans because it is unaffordable, as the United States has
some of the highest broadband prices in the Organisation for Economic Co-operation and
Development (OECD).

Treasury urges these expenditures use fiber optic technology (pages 306-7):

Treasury continues to encourage recipients to prioritize investments in fiber-optic
infrastructure wherever feasible, as such advanced technology enables the next generation
of application solutions for all communities and is capable of delivering superior, reliable
performance and is generally most efficiently scalable to meet future needs.

As with every previous iteration of these rules, Treasury encourages prioritizing community
networks — cooperatives, nonprofits, and local governments (page 298):

Treasury continues to encourage recipients to prioritize support for broadband networks
owned, operated by, or affiliated with local governments, nonprofits, and cooperatives.

Recipients of SLFRF funds have to report how they are using the funds. For broadband
infrastructure expenditures, that reporting will include speed tiers, pricing, and data caps (page
309). Larger recipients report on a quarterly basis, smaller ones annually. More information
on reporting guidelines here.

Additional discussion about the rule is available in the Q&A document, in this Beyond Telecom
Law Blog, and CCG’s Pots and Pans.

Final note - I might be the only person who calls this the SLurF-uRF program but | encourage you
to consider using that too because doing this work shouldn’t rob us of a juvenile sense of humor.
Thanks for reading this far!
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